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@CAUTION: This is an edited and summarised record of a Tax Office decision. This record is not published
as a form of advice. It is being made available for your inspection to meet FOI requirements, because it may
be used by an officer in making another decision.

This ATOID provides you with the following level of protection:

If you reasonably apply this decision in good faith to your own circumstances (which are not materially
different from those described in the decision), and the decision is later found to be incorrect you will not be
liable to pay any penalty or interest. However, you will be required to pay any underpaid tax (or repay any
over-claimed credit, grant or benefit), provided the time limits under the law allow it. If you do intend to apply
this decision to your own circumstances, you will need to ensure that the relevant provisions referred to in the
decision have not been amended or repealed. You may wish to obtain further advice from the Tax Office or
from a professional adviser.

Issue

If a taxpayer pays ongoing financial advice fees for management of their self managed superannuation fund's
investments as well as advice about their separate investment portfolio, can they deduct all of those fees under
section 8-1 of the Income Tax Assessment Act 1997 (ITAA 1997) in their personal tax return?

Decision

No. If a taxpayer pays for financial advice about their self managed superannuation fund investments as well as
advice on their separate investment portfolio, the deduction allowable to the taxpayer under section 8-1 of the ITAA
1997 in their personal tax return for ongoing financial advice fees must be apportioned.

Facts

The taxpayer engaged a financial advisor who arranged the investment of some of the taxpayer's funds in a self
managed superannuation fund (SMSF), and advised them on other investment in a portfolio of unit trusts and
shares.

The taxpayer paid the financial advisor a fee for setting up the SMSF and for drawing up a plan for their other
investments. They didn't claim a deduction for these initial fees. The taxpayer is the trustee of the SMSF which
pays them an annual pension.

The advisor charges the taxpayer an ongoing annual fee. Ten per cent of the fee relates to advice about the
SMSF's investment income and ninety per cent relates to the taxpayer's other investments.

The taxpayer sought a private ruling on how much of the financial advisor's ongoing annual fee they can deduct in
their personal tax return.
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Reasons for Decision

Section 8-1 of the ITAA 1997 provides that:

(1)
You can deduct from your assessable income any loss or outgoing to the extent that;
(a)
it is incurred in gaining or producing your assessable income;...
(2
Howewer, you cannot deduct a loss or outgoing under this section to the extent that:
(a)
it is a loss or outgoing of capital, or of a capital nature;
(b)
it is a loss or outgoing of a private or domestic nature; or
(c)
it is incurred in relation to gaining or producing your *exempt
income;...
* denotes a term defined in subsection 995-1(1) of the ITAA
1997.

This ATO ID does not consider the deductibility of initial fees paid by the taxpayer which is discussed under
Taxation Determination TD 95/60. The fee for setting up the SMSF and the drawing up the investment plan occurs
too early to be an expense that is part of the income producing process and is not deductible as it is capital or
capital in nature.

The ongoing investment advisor fees would ordinarily be deductible to the extent that they are incurred in gaining
or producing assessable income. However, in this case the taxpayer incurred the expenditure partly as an
individual in relation to their investments and partly in their capacity as trustee of their superannuation fund. Ninety
per cent of the ongoing investment advisor fees are an allowable deduction for the taxpayer on their personal tax
return as they relate to investments producing income directly assessable in their hands.

The other ten per cent is not deductible in the taxpayer's personal tax return as it relates to investment advice for
the superannuation fund of which the taxpayer is a trustee. Ten per cent of ongoing investment advisor fees would
be an allowable deduction to the SMSF to the extent that it is incurred in gaining or producing the assessable
income of the SMSF. It is not deductible to the SMSF to the extent that it is incurred in relation to gaining or
producing exempt income. This is discussed under paragraphs 4-6 of Taxation Ruling TR 93/17.
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You are free to copy, adapt, modify, transmit and distribute material on this website as you wish (but not in any way
that suggests the ATO or the Commonwealth endorses you or any of your services or products).
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